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Sec. I (J) (m) SALE OF GOOD
CH PTER 358
The Sale of Goods Act
hap. 35 563
Interprt-
talion1.-(1) In this Act,
(a) "action" includes a counterclaim and a set-off;
(b) "buyer" means the persoll who buys or a rees to
buy goods;
(c) "contract of sale" includes an agreement to sell as
well as a sale;
(d) "delivery" means the Yoluntal) transfer of possession
from one person to another;
(e) "document of title" includes a bill of lading and
warehouse receipt as defined b) The Mercantile Law ~·2·30. 1!J60,
A mendment A et any warrant or order for the delivery
of goods and any other document used in the or-
dinary course of business as proof of the possession
or control of goods or authorizing or purporting to
authorize, either by endorsement or delivery, the
possessor of the document to transfer or receive goods
thereby represented;
if) "fault" means a wrongful act or default;
(g) "goods" means all chattels personal, other than
things in action and money, and includes emble-
ments, industrial growing crops, and things attached
to or forming part of the land that are agreed to be
severed before ale or under the contract of sale;
(h) "plaintiff" includes a defendant counterclaiming;
(i) "property" means the general property in goods and
not merely a special property;
(j) "quality of goods" includes their state or condition;
(k) "sale" includes a bargain and sale as well as a sale
and delivery;
(l) "seller" means a person who sells or agrees to sell
. goods;
(m) "specific goods" means the goods identified and
agreed upon at the time the contract of sale is made;
























(fI) "warrallly" means an agreement with reference to
goods that arc the subject of a contract of sale but
collateral to the mnin purpose of such contract, the
breach of which gives risc to a claim for damages,
but not to <l. right to reject the goods and treal the
contract as repudiated.
(2) A thing shall be deemed to be done in good bith within
the IlICallillg" of this Act when it is in fnet done honestly whether
it is done negligently or not.
(3) A person shall be dccmed to be iltsolvcnl within the
111C<lning of this Act who either has ceased to pa.y his debts in
the ordinary course of business or call110l pay his debts as
they become due.
(4) Goods shall be deemed to be in a "deliverable state"
within the meaning of this Act when they are in such a statc
that the buyer would under the contract be bouud to take
delivery of them. R.S.O. 1950, c. 345, s. 1.
PART J
FORMATION 01' TilE CONTNACT
2.-(1) A contract of sale of goods is a contract whereby
lhe seller transfers or agrees to transfer the property ill the
goods to the buyer for a mOlley consideration, called the price,
and there may be a contract of S<1.le between one part owner
and another.
(2) A contract of sale may be absolute or conditional.
(3) Where under a contract of sale the property ill goods
is transferred from thc seller to the buyer, the contract is
called a sale, but, where the transfer of the property in the
goods is to take place at a future time or subject to some con-
dition thereafter to be fulfilled, the contr:lct is called an agree-
ment lO sell.
(4) An agreement to sell becomes :I sale when the timc
elapses or the conditions nre fulfilled subject to which the
property in the goods is to be transferred. R.S.O. 1950, c. 345,
s. 2.
3.-(1) Capacity to buy and sell is regulated by the
general law concerning c:lpacity to contract ami to transfer
and acquire property, but where necessaries are sold and
delivered to an infant or minor or to a person who by reason
of mental incapacity or drunkenness is incompetent to con-
tract, he must pay a reasonable price therefa-.
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(2) NeceSS<'"lrics in this section mcan goods suitable to the Wh.t
d· . . 1'£ ( h' £ . h d du,..dcon ItlOns In leo suc In ant or mlllor or ot er person an ne""...rie.
to his actual rCQuircmcnts at the time of the sale and delivcry.
R.S.O. 1950, c. 345, s. 3.
4. Subject to this Act and any statute in that behalf, a?ntr.e~.
contract of salc may be made in writing, either with or without 0'" In. e
seal, or by word of mouth or partly in writing and partly by
word of mouth, or may be implied from the conduct of thc
parties, but nothing in this section affects the law relating to
corporations. R.S.O. 1950, c. 345, s. 4.
5.-(1) A contract for the sale of goods of the value of $40 Contr.eta
d . £ bl b . I h b for $40 oror upwar s IS not cn orcca e y action un ess t e uyer "p..·.rd'
accepts part of the goods so sold and actually receives the
same, or gives somcthing ill earnest to bind the contract or in
part payment, or unless some note or memorandum in writing
of the contract is made and signed by the party to be charged
or his agent in that behalf.
(2) This section applies to every such contract notwith-,"""!~'"
h b · bl' eHtystanding that t e goods may e mtended to c de Ivered at
some future time, or Illay not at the time of the contract be
actually made, procured, or provided, or fit or ready for
delivery, or some act may be requisite for the making or com-
pleting thereof, or rendcring them fit for delivery.
(3) There is an acceptance of goods within the meaningAre~aoe
of this section when the buyer does any act in relation to the ~b~~. •
ood h . . . £ I h h eonlt,tule,g stat rccoglllzes a pre-existing contract 0 sa c, w ct er
there is an acceptancc in performance of the comract or not.
R.S.O. 1950, c. 345, s. 5.
6.-(1) The goods that form the subject of a contract of Wh"~<Od'
sale may be either existing goods owned or possessed by the:b)eetol
£ . I eont ....dseller or goods to be manu actured or aCQUIred by the sel er
after the making of the contract of sale, in this Act called
"future goods".
(2) There may be a contract for the sale of goods the Continltney
acquisition of which by the seller depends upon a contingency
that mayor may not happen.
(3) Where by a contract of sale the seller purports to effect ~::,:Ipod,
a present sale of future goods, the contract operates as an
agreement to sell the goods. R.S.O. 1950, c. 345, s. 6.
7. Where there is a contract for the sale of specific goods ~o:u tb.t
and the goods without the knowledge of the seller have peri&b~d
perished at the time the contract is made, the contract is void.
R.S.O. 1950, c. 345, s. 1.




























S. \\'here there is :In agreement to sci I specific goods and
suusequently the goods without auy fault of the seller or buyer
perish before the risk passes to the buyer, the agreement is
thereby avoided. R.S.O. 1950, c. 345, s. 8.
0.-(1) The price in a contract of sale may be flXeU by
the contr:l.ct or Illay be left to be fixed in manner thereby
agreed or lIlay be determined by the course of dcnling between
the panics.
(2) Where the price is not determined ill accordancc with
the foregoillg provisions, the buyer IIllist pay a rea'SOnable
pricc, and what constitutes a reaSOllablc pricc is a question
of fact dcpcndcllt on thc cirClllllst:l1lCCS of each paniculllr casco
R.S.D. 1950, C. 345, S. 9.
10.-(1) Where therc is all agreemcnt to sell goods on the
terms that thc price is to be fixed by the valuatioll of a third
party and the third party calluot or docs not make the valua-
tion, the agreemcnt is avoided, but if the goods or allY part
thercof have becn delivered to and appropriated by the buyer,
he lllust pay a reasonable price therefor.
(2) Whcre the third party is prevented from making the
\'altwtion by the fault of the seller or buyer, the party not in
fault may maintain an action for damages agaillst the party in
fault. H..S.D. 1950, c. 345, s. 10.
11. Ul1less a different intcntion appears from the tcrms of
thc contract, stipulations as to time of payment are not deemed
to be of the essence of a contract of sale, and whether any
other stipulation as to time is of the essence of the contract or
not depends 011 the terms of the contract. R.S.O. 1950,
C. 345, S. 11.
12.-(1) Where a contract of sale is subject to a condi-
tioll to be fulfdled by the seller, the buyer may waive the
cOllditioll or Illay elect to treat the breach of the condition as
a breach of warranty and not as a ground for treating the
colltract as repudiated.
(2) Whether a stipulation in a contract of sale is a condition
the breach of which lllay give risc to a right to treat the COll-
tract as repudiated or a warranty the breach of which may
give rise to a claim for damages but not to a right to reject
the goods and treat the contract as repudiated depends
in each case on the construction of the contract, and a stipula-
tion Illay be a condition, though called a warranty in the
contract.
Sec. 15 SALE OF GOOD Chap. 35 567
(3) \\ here a contract of sale is not severable and the buyer Where
breacb of
has accepted the goods or part thereof, or where the contract condition t.o
. f 'fi ood h . h' h h d h be treatA!dIS or speC! C g s t e property In w IC as passe to tea. breach of
buyer, the breach of any condition to be fulfilled by the seller warranty
can only be treated as a breach of warranty and not as a
ground for rejecting the goods and treating the contract as
repudiated, unless there is a term of the contract, expres or
implied, to that effect.
(4) 1 othing in this section affects the case of a condition FuI6U'.T'b't
or warranty, fulfillment of which is excused by law by reason i:'~bilrty
of impossibility or otherwise. R.S.O. 1950, c. 345, s. 12.
13. In a contract of sale, unless the circumstances of the fm':lle.d
contract are such as to show a different intention, there is, ~d tIO~'
warrantle.a
(a) an implied condition on the part of the seller that in
the case of a sale he has a right to sell the goods, and
that in the case of an agreement to sell he will have
a right to sell the goods at the time when the prop-
erty is to pass;
(b) an implied warranty that the buyer will have and
enjoy quiet pos ession of the goods; and
(c) an implied warranty that the goods will be free from
any char e or encumbrance in favour of any third
party, not declared or known to the buyer before or
at the time when the contract is made. R.S.O. 1950,
c. 34 -, s. 13.
14. \\ here there is a contract for the sale of goods by d Ie ~y.
description, there is an implied condition that the good will e..npuon
correspond with the description, and, if the sale is by sample
as well as by description, it is not sufficient that the bulk of
the goods corresponds with the sample if the goods do not also
correspond with the description. R.S.O. 1950, c. 345, s. 1·1.
15. Subject to this Act and any statute in that behalf, fmPdi~te.dcoe lon.s
there is no implied warranty or condition as to the quality or as t~
fitness for any particular purpose of goods supplied under a a~:e~or
contract of sale, except as follows:
1. \\ here the buyer, expressly or by implication, makes
known to the seller the particular purpose for which
the goods are required so as to show that the buyer
relies on the seller's skill or judgment, and the goods
are of a description that it is in the course of the
seller's business to supply (whether he is the manu-
facturer or not), there is an implied condition that
the goods will be reasonably fit for such purpose, but










in the case of a contract for the S<'lle of a specified
article under its patent or other trade lIallle there is
no implied condition as to its fitncss for any particular
purpose.
2. Where goods are bought by description from a seller
who deals in goods of that description (whether he
is the manufacturer or not), there is an implied
condition that the goods will be of merchantable
quality, but if the buyer has examined the goods,
there is no implied condition as regards defects that
such ex:mlinatiOIl ought to have revealed.
3. An implied warranty or condition as to quality or
fitness for a particular purpose may be annexed by
the U5.1.ge of trade.
4. All express warranty or condition does not negative
a warranty or condition implied by this Act unless
inconsistent therewith. R.S.O. 1950, c. 345, s. 15.
16.-(1) A contract of sale is a contract for sale by sample
where there is a term in the contract, express or implied, to
that effect.
(2) In the case of a contract for sale by sample, there is an
implied condition,
(a) that the bulk will correspond with the sample in
quality;
(b) that the buyer will have a rcasonnble opportunity of
cOlllIXlring the bulk with the sample; and
(c) thnt the goods will be frcc from any defect rendering
them ullmerchantnble that would not be apparent
on, reasonable examination of the sample. RS.O.
1950, e. 345, s. 16.
PART II
J;:FFRCTS OF TilE CONTRACT
17. Where there is n contract for the S<'l.le of unascertained
goods, 110 property in the goods is transferred to the buyer
unless and until the goods arc ascertained. R.5.0. 1950, c. 345,
s. 17.
18.-(1) Where there is a contract for the sale of specific
or ascertained goods, the property in them is transferred to
the buyer at such time as the parties to the contract intend
it to be transferred.
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(2) For the purpose of ascertaining the intention of the ~ce'l:"ining
. IntentIofl
parties regard shall be had to the terms of the contract, the
conduct of the parties and the circumstances of the case.
R.S.O. 1950, c. 345, s. 18.
19 . Unless a different intention appears, the following Rule. f!l'.
I f .. h' . f h . ""cer!lunlngare ru es or ascertaJl1l11g t e intention 0 t e parties as to intention
the time at which the property in the goods is to pass to the
buyer:
Rule i.-Where there is an unconditional contract for the
sale of specific goods in a deliverable state, the prop-
erty in the goods passes to the buyer when the con-
tract is made and it is immaterial whether the time
of payment or the time of delivery or both is post-
poned.
Rule 2.-Where there is a contract for the sale of specific
goods and the seller is bound to do something to the
goods for the purpose of putting them into a deliver-
able state, the property does not pass until such thing
is done and the buyer has notice thereof.
Rule 3.-Where there is a contract for the sale of specific
goods in a deliverable state but the seller is bound
to weigh, measure, test or do some other act or thing
with reference to the goods for the purpose of ascer-
taining the price, the property does not pass until
such act or thing is done and the buyer has notice
thereof.
Rule 4.-When goods are delivered to the buyer on appro-
valor "on sale or return" or other similar terms, the
property therein passes to the buyer:
(i) when he signifies his approval or acceptance to
the seller or does any other act adopting the
transaction;
(ii) if he does not signify his approval or accept-
ance to the seller but retains the goods with-
out giving notice of rejection, then if a time
has been fixed for the return of the goods, on
the expiration of such time, and, if no time
has been fixed, on the expiration of a reason-
able time, and what is a reasonable time is a
question of fact.
Rule 5.-(i) Where there is a contract for the sale of
unascertained or future goods by description
and goods of that description and in a deliver-
able state are unconditionally appropriated to


















the colltract, either by the seller with the
assent of the buyer, or by the buyer with the
assent of the seller, the property in the goods
thereupon passes to the buyer, and stich assent
Illay be expressed or implied and may be given
either before or after the appropriation is
made;
(ii) where in pursuance of the contract the seller
delivers the goods to the buyer or to a carrier
or other bailee (whether llamed by the buyer
or not) for the purpose of transmission to the
buyer and docs not reserve the right of dis-
posal, he is deemed to have unconditionally
appropriated the goods to the contract. R.S.O.
1950, c. 345, s. 19.
20.-(1) Where there is a contract for the sale of specific
goods or where goods nre subsequelltly appropriated to the
contract, the seller may, by the terms of the contract or
appropriation, reserve the right of disposal of the goods until
certain conditions are fulfilled, and in such case, notwithstand-
ing the delivery of the goods to the buyer or to a carrier or
other bailee for the purpose of transmission to the buyer, the
property in the goods docs not pass to the buyer until the
conditions imposed by the seller have been fulfilled.
(2) Where goods are shipped and by the bill of lading the
goods are deliverable to the order of the seller or his agent,
the seller is prima fade deemed to reserve the right of disposal.
(3) Where the seller of goods draws on the buyer for the
pril:c ami trilllslnit::; thc Gill of Cxdmlll!,C and bill of lading to
the buycr togcther to secure acceptance or payment of the
bill of exchange, the buyer is bound to return the bill of lading
if he docs not honour the bill of exchange, and if he unlawfully
rctains the bill of lading the property in the goods docs not
pass to him. R.S.O. 1950, c. 345, s. 20.
21. Unless otherwise agreed, the goods rcmain at the
seller's risk until the property thercin is transferred to the
buyer, but, when the property therein is transferred to the
buyer, the goods are at the buyer's risk whether delivery has
been made or not, but,
(a) where delivery has been delayed through the fault of
either the buyer or seller, the goods are at the risk of
the party in fault as regards allY loss that might not
have occurred but for such fault; and
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(b) nothing in this section affect the duties or liabilities
of either seller or buyer as a bailee of the goods of
the other part)~. R.S.O. 1950, c. 345, s. 21.
22. Subject to this Act, where goods are sold by a person Sal by h
who is not the owner thereof and who does not sell them under fb~~o~~~e~r
the authority or with the consent of the owner, the buyer
acquires no better title to the goods than the seller had, unless
the owner of the goods is by his conduct precluded from deny-
ing the seller's authority to sell but nothing in this ct affects,
(a) The Faclors Act or all\" enactment enabling the R..0.1960,
f d . d' f I 'f h e.129apparent owner 0 goo s to Ispose 0 t lem as I e
were the true owner thereof; or
(b) the validity of any contract of sale under any special
common law or statutory power of sale or under the
order of a court of competent jurisdiction. R.S.O.
1950, c. 345, s. 22.
23. The law relating to n:arket o,:ert does not apply to .a ;:";k:t 10




24. \\ hen the seller of goods has a voidable title thereto ale under
b h· . I h b 'd d h' f h I h voidableut IS tit e as not een avol e at t e time 0 t e sa e, t etiUe
buyer acquires a good title to the goods, if he buys them in
good faith and without notice of the seller's defective title.
R.S.O. 1950, c. 345, s. 24.
25.-(1) \\here a person having sold goods continues or. lIeri~
. . . f h d f h d f . I posse••,onIS In possessIon 0 t e goo s or 0 t e ocuments 0 tIt e to after .ale
the goods, the delivery or transfer b. that person, or by a
mercantile agent acting for him, of the goods or documents
of title under a sale, pledge or other disposition thereof to a
person receiving the same in good faith and without notice of
the previous sale, has the same effect as if the person making
the delivery or tran fer were expressly authorized by the
owner of the goods to make the same.
(2) \ 'here a person having bought or agreed to buy goods Buyer!n
obtains, with the consent of the seller, possession of the goods ~::kll
or the documents of title to the goods, the delivery or transfer
by that person, or by a mercantile agent acting for him, of the
goods or documents of title, under a sale, pledge or other dis-
position thereof to a person receiving the same in good faith
and without notice of an) lien or other right of the original
seller in respect of the goods, has the same effect as if the person
making the delivery or transfer were a mercantile agent in
possession of the goods or documents of title with the consent
of the owner.






















(3) In this section, "mcrC:1.I1tilc agent" means a mercantile
agent having, in the custom;lry course of his business rlS such
agent, authority either to sell goods or to consign goods for
the purpose of s.ale, or to buy goods, or to raise money on the
security of goods. R.S.O. t 950, c. 345, $. 25.
PART III
l'£}(FOK~I"NC.EOF TilE CONTN.ACT
20. It is the duty of the seller 10 deliver the goods and of
the buyer to accept and p:l.y for them in accordance with the
terms of the contract of sale. R.S.O. 1950, c. 345, s. 26.
27. Unless otherwise agreed, delivery of the goods and
payment of the price arc concurrent conditions, that is to say,
the seller must be ready and willing to give possession of the
goods to the buyer in exchange for the price and the buyer
must be ready and willing to pay the price in e.xchange for
possession of the goods. R.S.O. 1950, c. 345, s. 27.
28.-(1) Whethcr it is for the buyer to take possession of
the goods or for the seller to send them to thc buyer is a
question depending in each case on the contract, express or
implied, between the p...rties, and apart from any such con-
tract, express or implied, the place of delivery is the seller's
place of business, if he has one, and if not, his residence,
but where the contract is for the sale of specific goods that to
the knowledge of the parties, when the contract is madc, are
in some other place, then that place is the place of delivery.
(2) Where under the contract of sale the seller is bound
to send the goods to the buyer but no time for sendillg them
is fixed, the seller is bound to send them within a rc..'lSOnable
time.
(3) Where the goods at the time of sale arc in the posseSsion
of a third person, there is no delivery by the seller to the buyer
unless and until such third person acknowledges to the buyer
that he holds the goods on his behalf, but nothing in this
section aITects the operation of the issue or transfer of any
document of title to goods.
(4) Demand or tender of delivery may be treated as ineffec-
tual unless made at a reasonable hour, and what is a reason-
able hour is a question of fact.
(5) Unless otherwise agreed, the expenses of and incidental
to putting the goods ill a deliverable state shall be borne by
the seller. R.S.O. 1950, c. 345, s. 28.
Sec. 31 (2) SALE OF GOODS Chap. 358 573
29.-(1) Where the seller delivers to the buyer a quantity Dfelivery
. 0 \\oTong
of goods less than he contracted to sell, the buyer may reject quantity
them, but if the buyer accepts the goods so delivered, he must
pay for them at the contract rate.
(2) Where the seller delivers to the buyer a quantity of Wher~t
Quanti y
goods larger than he contracted to sell, the buyer may accept larger tb"n
h ood · I dcd' h d' h h cOlllractedt e g s 1I1C U 111 t e contract an reject t e rest, or e for
may reject the whole, and if the buyer accepts the whole of
the goods so delivered. he must pay for them at the contract
rate.
(3) Where the seller delivers to the buyer the goods he ~ood3 nol
ed II ' d . h od f d'ff d .. In accord-contract to se mlxe Wit go s 0 a I erent escnptJOn ance "'jlh
not included in the contract, the buyer may accept the goods conlracl
that are in accordance, "ith the contract and reject the rest,
or he may reject the whole.
(4) This section is subJ'ect to any usage of trade, special Exceplionsas to lrad"
agreement or course of dealing between the parties. R. .0. cu toms, etc.
1950, c. 345, s. 29.
30.-(1) Unless otherwise agreed, the buyer of goods isP"~\ierytr
not bound to accept delivery thereof by instalments. lOS men
(2) Where there is a contract for the sale of goods to be :Whm.. I ulstalmenla
debvered by stated 1I1stalments that are to be separate yare nol
'd f d h II k d f . d I' .. delivered ...pal or an t e se er ma res e ectlve e Ivenes 111 respect contracted
of one or more instalments or fails to deliver one or more for
instalments or the buyer neglects or refuses to take delivery
of or pay for one or more instalments, it is a question in each
case depending on the terms of the contract and the circum-
stances of the case whether the breach of contract is a repudi-
ation of the whole contract or whether it is a severable breach
giving rise to a claim for compensation but not to a right to
treat the whole contract as repudiated. R.S.O. 1950, c. 345.
s.30.
31.-(1) Where in pursuance of a contract of sale the Ddjye~y
seller is authorized or required to send the goods to the buyer, to camer
the delivery of the goods to a carrier whether named by the
buyer or not, for the purpose of transmission to the buyer, is
prima facie a delivery of the goods to the buyer.
(2) Unless othenvise authorized by the buyer, the sellers..uer's
must make a contract with the carrier on behalf of the buyer ~~~racl
that is reasonable having regard to the nature of the goods canier
and the other circumstances of the case, and if the seller omits
so to do and the goods are lost or damaged in course of transit,
the buyer may decline to treat the delivery to the carrier as
a delivery to himself or may hold the seller responsible in
damages. R.S.O, 1950, c, 345, s. 31.

























32. Where the seller of goods agrees to deliver them at
his own risk at a place other thall that where they arc when
sold, the buyer lIlust nevertheless, unless otherwise agreed,
take <lny risk of deterioration in the goods necessarily incident
to the course of tr:tllsit. R.S.O. 1950. c. 345, s. 32.
33.-(1) Where goods arc delivered to the buyer that he
has not previously examined, he is deemed not to have ac·
cepted thelll unless and until he has had a rC3sonabie oppor-
tunity of examining them for the purpose of ascertaining
whether they are in conformity with the contract.
(2) Unless otherwise agreed, when the seller tenders deliv-
ery of goods to the buyer, he is bound, on request, to afford
the buyer a reasonable opportunity of examining the goods
for the purpose of ascertaining whether they are in conformity
with the contract. R.S.O. 1950, c. 345, s. 33.
:l4. The buyer is dccmed to have accepted the goods when
he illtimates to the seller that he has accepted them, or when
the goods have been delivered to him and he does any act
in relation to them that is inconsistent with the ownership
of the seller, or when, after the lapse of a reasonable time, he
retains the goods without intimating to the seller that he has
rejccted them. R.S.O. 1950, c. 345, s. 34.
35. Unless otherwise agreed, where goods arc delivered
to the buyer and he refuses to accept thelll, having the right
so to do, he is not bound to retum them to the seller, but it is
sufficient if he intimates to the seller that he refuses to accept
them. R.S.O. 1950, c. 345, s. 35.
30. When the seller is ready and willing to deliver the
goods and requcsts the buyer to take delivery and the buyer
docs not within a reasonable time after such request take
delivery of the goods, he is liable to the seiter for any loss
occasioned by his neglect or refusal to take delivery, and also
for a reasonable charge for the care and custody of the goods,
but nothing in this section afFects the rights of the seller where
the neglect or refusal of the buyer to take delivery amounts to
a repudiation of the contract. RS.O. 1950, c. 345, s. 36.
PART IV
RIGIlTS OF UKl'AID SELLER AGAJ~ST Tllr: GOODS
37.-(1) The seller of goods is deemed to he an "unpaid
seller" withill the meaning of this Act,
ec.40 ALE OF GO 0 hap. 358 575
(a) \ hen the whole of the price has not been paid or
tendered;
(b) when a biIl of exchange or other negotiable instru-
ment has been-received as conditional payment and
- the condition on which it wa received has not been
fulfilled by rea on of the dishonour of the instrument
or otherwise.
(2) In this Part, "seIler" includes a person who i in the Idem
po ition of a seller, as for instance, an agent of the seller to
whom the bill of lading has been endorsed, or a con ignor or
agent \ ho has himself paid or is directly responsible for the
price. R.S.O. 1950, c. 345, s. 37.
38.-(1) Subject to this ct and any statute in that nigh~or
behalf, notwithstanding that the property in the goods may ~e'lrc~'
have passed to the buyer, the unpaid seller of goods, as such,
has by implication of law,
(a) a lien on the goods or right to retain them for the
price while he is in possession of them;
(b) in case of the insolvency of the buyer, a right of
stopping the goods in transitu after he has parted
with the possession of them;
(c) a right of resale as limited by this ct.
(2) Where the property in goods has not passed to the J~i}~r~ding
buyer, the unpaid seller has, in addition to his other remedies,
a right of withholding delivery similar to and co- xtensive
with the rights of lien and stoppage in transitu where the
property has passed to the buyer. R..0. 1950, c. 345, s. 38.
39.-(1) Subject to this ct, the unpaid seller of goods~rl~~.~dlien
who is in possession of them is entitled to retain possession of
them until payment or tender of the price,
(a) where the goods have been sold without any stipula-
tion as to credit;
(b) where the goods have been sold on credit but the
term of credit has expired; or
(c) where the buyer becomes insoh·ent.
(2) The seller may exercise his right of lien notwithstanding po~~ion
that he is in possession of the goods as agent or bailee {or the R$ agent
buyer. R.S.O. 1950, c. 345, s. 39.
40. Where an unpaid seller has made part deliver\' of the d""there part,; e I\rery
goods, he may exercise his right of lien or retention on the ha"dbeen
remainder unless the part delivery has been made under such Ina e







circumstances as show an agreement to waive the liell or
right of retention. R.S.D. 1950, c. 345, s. 40.
Termination
"r lien 41.-(1) The unpaid seller of goods loses his lien or right
of retention thereon,
(a) wilen he delivers the goods to a carrier or other
bailee (or the purpose of transmission to the buyer
without reserving the right of disposal of the goods;
(b) when the buyer or his agent lawfully obtains posses-
sion of the goods; or
(c) by waiver thereof.
(2) The unpaid seller of goods having a lien or right of
retention thereon docs not lose his lien or right of retention
by rca.soll only that he 1"',5 obtained judgment for the price of











42. Subject to this Act, whcn the buyer of goods becomes
insolvcnt, the unpaid seller who has parted with the possession
of the goods has thc right of stopping them in transitu, that is
to S<1.y, he may resume possession of the goods as long as they
arc ill coursc of transit, and may retain them until payment or
tender of the price. R.S.O. 1950, c. 345, s. 42.
43.-(1) Goods are deemed to be in course of transit
frorll the time they arc dc1ivcred to a carrier by land or
water or other bailee for the purpose of transmission to the
buyer ulltil the buyer or his agcnt in that behalf takes delivery
of them from such carrier or other bailee.
(2) H the buyer or his agent in that behalf obtains dc1ivery
of the goods before their arrival at the appointed destination
the transit is at an end.
(3) If after the arrival o( the goods at the appointed des-
tination the carrier or other bailee acknowledges to the buyer
or his agent that he holds the goods on his behalf and contin-
ues in possession of them as bailee for thc buycr or his agent,
the transit is at an end and it is immaterial that a further
destination for the goods may have been indicated by the
buycr.
(4) If the goods arc rcjected by the buyer and the carrier
or other bailee continues in possession of them, thc transit
is dccmed not to be at an cnd cven if the seller has refused to
receive them back.
(5) When goods are dc1ivered to a ship chartered by the
buyer, it is a question depending on the circumstances of the
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particular ca e whether they are in the possession of the
rna ter as a carrier or as agent to the buyer.
(6) \ here the carrier or other bailee wrongfully refuses to Wrongful
deliver the goods to th buyer or his agent in that behalf, ~~W::: to
the transit is deemed to be at an end.
(7) Where part delivery of the goods has been made to the ne.'e par~
buyer or his agent in that behalf, the remainder of the goods h:.be'in
may be stopped in transitu unless the part delivery has been made
made under such circumstances as show an agreement to
give up possession of the whole of the goods. R.S.O. 1950,
c. 345, s. 43.
44.-(1) The unpaid seller may exercise his right of ~~ ... b:,ght
toppage in transitu either by taking actual possession of the exe~cised
goods or by giving notice of his claim to the carrier or other
bailee in who e possession the goods are, and such notice may
be given either to the person in actual possession of the goods
or to his principal, and in the latter case the notice to be
effectual mu t be given at such time and under such circum-
stances that the principal by the exercise of reasonable
diligence may communicate it to his servant or agent in time
to prevent a delivery to the buyer.
(2) When notice of stoppage in transitu is given by the ~edelivery
seller to the carrier or other bailee in possession of the goods, ~o~~e to
h ed I· h ood d' h d' . carner. etc.e must r elver t e g to or accor 109 to t e IrectlOns
of the seller, and the expenses of such redelivery shall be
borne by the seller. R.S.O. 1950, c. 345, s. 44.
45. Subject to this Act, the unpaid seller's right of lien or Et:.~ of
retention or stoppage in transitu is not affected by any sale or c~edgc\O;
other disposition of the goods that the buyer may have made, u)'cr
unless the seller has assented thereto, but where a document
of title to goods has been lawfully transferred to a person as
buyer or owner of the goods and that person transfers the
document to a person who takes the document in good faith
and for valuable consideration, then, if the last-mentioned
transfer was by way of sale, the unpaid seller's right of lien or
retention or stoppage in transitu is d feated, and if the last-
mentioned transfer was by way of pledge or other dispo ition
for value, the unpaid eller's right of lien or retention or stop-
page in transitu can only be e.xercised subject to the rights of
the transferee. R.S.O. 1950, c. 345, s. 45.
46 (1) S b · h" fl' Exercise of.- U Ject to t IS sectIOn, a contract 0 a e I not right of
rescinded by the mere exercise by an unpaid seller of his right ~i~o"p~ge.
of lien or retention or stoppage in transitu. ~~~;.~~





















(2) Where an ll11paid sellcr who h;l!; exercised his right of
lien or rctclltioll or stopp.~~c in transitu resells the goods. the
buyer ,Hx\lIir<.'S a good title thereto as against the original
buyer.
(3) Where the goods nrc of a perishable nature or where
the unpaid seller gives notice to the buyer of his intention to
resell and the burer docs not within" rc,.....sonablc time pay
or tcnder the price. the lI11p.,id seller may resell the goods and
recover from the original buyer damages for any loss OCal-
sioncd by his brc:ach of contract.
(4) Where the sellcr c.xpressly reservcs a right of resale in
case the buyer should make default, and 011 the buyer making
default, resells the goods, the originnl contmct of sale is
thereby rescinded, but without prejudice to nny cL-tim the
seller may have for damages. R.S.O. 1950, c. 345, s. 46.
PART V
ACTIONS FOR UREACH OF TilE COXTRACT
4:7.-(1) Where, under a contract of sale the property in
the goods has »."lssed to the buyer and the buyer wrongfully
neglects or refuses to pay for the goods according to the terms
of the contract, the !>CHer may maintain an action against him
for the price of the goods.
(2) Where under a contract of sale the price is payable on
a day ccrtain, in'espcctive of delivery, and the buyer wrong-
fully neglects or refuses to pay the price, the seller may
maintain an action for the price although the property in the
goods has not passed and the goods have not been appropri-
:Hed to the contract. R.S.O. 1950. c. 345. s. 47.
48.-(1) Where the buyer wrongfully neglects or refuses
to accept and pay for the goods, the seller lllay maintain an
action against him for damages for non-acceptance.
(2) The ll1easure of damages is the estimated loss directly
and naturally rcsulting in the ordinary course of events from
the buyer's breach of contract.
(3) Where there is an available market for the goods in
qucstion, the measure of damages is prima. facie to be ascer-
tained b)' the difference betwccn the contract price and the
market or current price at the time or timcs when the goods
ought to have been accepted, or, if no tirre W;lS fixed for
acceptance. then at the time of the refusal to accept. R.S.O.
t 950, c. 345, s. 48.
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49.-(1) \ here the seller wrongful1y 11 glects or refuses BU~'er !'lOy
d I· h ad h b h b . . mallllamto elver t ego s to t e uyer, t e uyer may mamtam an action f.or
. . II f d f d I' non·dellveryactIOn agamst the se er or amages or non- e Ivery.
(2) The measure of damage is the estimated loss directly :'-lea ute of
d II I ·· h d' f f damagesan natura y resu tmg 10 t e or lOary course 0 events rom
the seller's breach of contract.
(3) \Vhere there is an available market for the goods in .Diffe.r.ncp
question, the measure of damages is prima fac£e to be ascer- mprtce
tained by the difference between the contract price and the
market or current price of the goods at the time or times when
they ought to have been delivered, or, if no time was fixed,
then at the time of the refusal to deliver. R..0. 1950, c. 345,
s.49.
5 O. In an action for breach of contract to deliver specific "pefei6c. d d h 'f' h' k fi d' per onnanc.or ascertame goo s, t e court may, I It t III s t, Irect
that the contract be performed specifically, without giving the
defendant the option of retaining the goods on payment of
damages, and may impose such terms and conditions as to
damages, payment of the price, and otherwise, as to the court
seems just. R.S.O. 1950, c. 345, s. 50.
51.-(1) \\ here there is a breach of warranty by the seller, Breach of
h h b I . II d b h warrantyor were t e uyer e ects, or IS compe e , to treat a reac
of a condition on the part of the seller as a breach of warranty,
the buyer is not by reason only of such breach of warranty
entitled to reject the goods, but he may
(a) set up against the seller the breach of warranty in
diminution or extinction of the price; or
(b) maintain an action against the seller for damages
for the breach of warranty.
(2) The measure of damages for breach of warranty is ~1.88ur. 01
the estimated loss directly and naturally resulting in the amages
ordinary course of events from the breach of warranty.
(3) In the case of breach of warranty of quality, such loss Br.ach 01
is prima facie the difference between the value of the goods::~~anty
at the time of delivery to the buyer and the value they would quality
have had if they had answered to the warranty.
(4) The fact that the buyer has set up the breach of war- Ril!ht of
ranty in diminution or extinction of the price does not prevent acuon
him from maintaining an action for the same breach of war-
ranty if he has suffered further damage. R.S.O. 1950, c. 345,
s. 51.
52. 1 othing in this Act affects the right of the buyer Othb.r rights
h II . . I d . - 01 uyeror t e se er to recover mterest or specla amages 10 a case pr....rv.d
















where by law interest or special damages may be recoverable,
or to recover money paid where the consideration for the pay-
ment of it hns f:l.ilcd. R.S.O. 1950, c. 345, 5.52.
PART VI
SUI'l'LEMENTARY
53. Where ally right, dUly or liability would arise under a
contract of sale by implication of law, it may be negatived or
v:uicd by express agreement or by the course of dealing
between the parties, or by usage, if the usage is such as to
bind both parties to the contract. R.S.O. 1950, c, 345, s. 53.
"4. Where by this Act any reference is made to a "reason-
able time", the question of what is a reasonable time is a
question of fact. R.S.O. 1950, c. 345, s. 54.
55. Where an}' right, duty or liability is declared by this
Act, it may, unless otherwise provided by this Act, beenforccd
byactioll. R.S.O. 1950, c. 345, s. 55.
56. In case of a sale by auction,
(a) where goods are put up for sale in lots, each lot is
prima facie deemed to be the subject of a separate
contract of sale;
(b) a sale is complete when the auctioneer announces its
completion by the fall of a hammer or in any other
customary manner, and until such announcement is
made any bidder may retract his bid;
(c) where a sale is not notified to be subject to a right
to bid 011 behalf of the seller, it is llOt lawful for the
seller to bid himself or to employ a person to bid
at such sale, or for the auctioneer knowingly to take
any bid from the seller or any such person, and any
sale contravening this rule may be treated ae fraudu·
lent by the buyer;
(d) a sale may be notified to be subject to a reserved or
upset price, and a right to bid may also be reserved
expressly by or on behalf of the seller;
(e) where a right to bid is expressly reserved, but not
otherwise, the seller, or anyone person on his behalf,
may bid at the auction. R.S.O. 1950, c. 345, s. 56.
01.-(1) The rules of the common law, including the law
merchant, save in so far as they are inconsistent with the
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e.xpress provIsIons of this Act, and in particular the rules
relating to the law of principal and ag nt and the effect of
fraud, misrepresentation, duress or coercion, mistake or other
invalidating ca.!Jse, continue to apply to contracts for the sale
of goods. R.S.O. 1950, c. 345, s. 57 (1).
(2) othing in this Act affects enactments relating to Bill. 01 •• Ie,etc., not
conditional sales. bills of sale or chattel mortgages. R.S.O. affected
1950, c. 345. s. 57 (2), amended.
(3) The provisions of this Act relating to contracts of sale Adlnot to
d I . . h f f f app y too not app y to any transactIon In t e orm 0 a contract 0 mortgages,
sale that is intended to operate by way of mortgage, pledge, e\.c.
charge or other security. R.S.O. 1950, c. 345, s. 57 (3).

